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give him notice of a claim which the plaintiff makes to funds in the hands of 
a third person over whom the court has jurisdiction. See Strousberg v. Republic 
of Costa Rica (1880, C. A.) 44 L. T. Rep. N. S. 199. But a sovereign by bringing 
suit does not submit to a cross action, and another claim arising from a different 
and distinct matter may not be set up. South African Republic v. La Compagnie 
Franco Beige [1898] 1 Ch. 190. By statute in the United States, however, a 
defendant sued by the United States may set off any credit, whether arising 
out of the same transaction or another, which would defeat the claim of the 
United States in whole or in part. United States v. Wilkins (1821, U. S.) 6 
Wheat. 135. The sovereign is immune, however, from an affirmative judgment in 
favor of the defendant People v. Dennison (1881) 84 N. Y. 272; United States 
v. Eckford (1867, U. S.) 6 Wall. 484. In Germany where the defendant was 
given judgment on a counter claim, the property of the sovereign plaintiff in 
Germany was held not subject to execution. Von Hellfeld v. Russia (1910) 

5 Am. Jour, of Int Law 490. However, if a sovereign power commences 
proceedings, it must conform to the practice and regulations of the court, such 
as giving discovery, etc. United States v. Prioleau (1866, V. C.) 14 L. T. Rep. 
N. S. 700. The decision in the principal case, while raising a novel point, seems 
in line with established principles. 

The proposition, also supported by the principal case, that where a foreign 
government becomes a partner in any trading company, it divests itself of its 
sovereign character and assumes that of a private person, is not free from doubt 
It is approved in a dictum in The Charkieh (1873) L E. 4 A. & E, 59, 99. 
Other dicta to the same effect are cited in an article by Nathan Wolfman, 
Sovereigns as Defendants (1910) 4 Am. Jour, of Int. Law, 373. It has found 
some support in the decisions of certain continental courts, e. g., those of Belgium 
and Italy, where the distinction of administrative law between acte de gouverne- 
ment and acte de gestion is accepted. De Paepe, Etude sur la Competence Civile 

6 I'Sgard des Etats Etrangers, Brussels, 1894; C. F. Gabba in 15 Clunet (1888) 
180-191, 16 Clunet (1889) 538-554 and 17 Clunet (1890) 27-41 and 51 Giurispru- 
denza Italiana (1888) 65-80. See criticism of the Italian decisions in two articles 
by Dionisio Anzilotti in 5 Zeitschr. fur Int. Privat u. Strafrecht (1895), 24-37 
and 138-147. But there is weighty authority to the effect that even in such case 
the courts will not proceed against the person or the property of a sovereign. 
The Parlement Beige (1880, C. A.) 5 P. D. 197, 216; Mason v. Intercolonial 
Railway of Canada (1908) 197 Mass. 349, 83 N. E. 876. 

Judgments — Bar of Former Judgment — Successive Actions for Seduction 
and Breach of Promise. — In an action for breach of promise the plaintiff alleged 
that the defendant promised to marry her, and later took advantage of such 
promise to seduce her, and that he failed to keep his promise. The defendant 
pleaded a judgment obtained against him by the plaintiff in a prior action for 
the seduction in which the breach of promise was also set forth in the com- 
plaint Held, that the judgment in the first action barred the second, as both 
actions must be considered as resting on the same wrong for which recovery 
could not be had twice. Rieger v. Abratns (1917, Wash.) 167 Pac. 76. 

A former judgment on the merits on the same cause of action, though under 
a different form of remedy, is generally a bar to a subsequent action. Hodge 
v. Shaw (1892) 85 la. 137, 52 N. W. 8. 2 Black, Judgments, sec. 725. But 
here the causes of action are not the same. They arose at different times, and 
the evidence necessary and sufficient to prove one would not prove the other. 
It is true that, by the majority view, if the first suit had been for breach of 
promise the plaintiff could have proved seduction to aggravate the damages. 
Lanigan v. Neely (1907) 4 Cal. App. 760, 89 Pac. 441 ; Spelling v. Parks (1900) 
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104 Tenn. 351, 58 S. W. 126. Of course in such a case, if a complete recovery 
is sought and allowed, it is a bar to further action. See Lanigan v. Neely, supra. 
But the plaintiff need not bring in the seduction if she preferred to keep it for 
a separate suit. The rule that a party cannot split up his cause of action refers 
only to claims which constitute a part of one inseparable cause of action. 
Brunsden v. Humphrey (1884) L. R. 14 Q. B. D. 141. Cf. Goodrich v. Yale 
(1867) 97 Mass. 15. Here the plaintiff apparently sued for the seduction first 
and, if so, it seems clear that she could not properly be allowed to recover in 
such action full damages for the subsequent breach of promise, and a second 
action should therefore be allowed. The complaints in both actions were 
loosely drawn, however, and possibly the opinion should be interpreted as 
proceeding on the assumption that the first suit was actually tried as one for 
breach of promise with the seduction to aggravate the damages. If this 
assumption was warranted by the facts, the decision would of course be correct. 

S. J. T. 

Limitation of Actions — Tolling of Statute — Tender of Part Payment. — 
A debtor tendered $50 on a $5,000 debt with a statement that he would pay more 
when he got the money. The tender was rejected as too small to be worth 
taking. Held, that such tender was sufficient acknowledgment of the debt to 
lift the bar of the statute. In re Maniatakis' Estate (I917, Pa.) 101 Atl. 920. 

It is good public policy to put an end to litigation. But it is also good 
policy that debtors be compelled to pay their debts. Hence it is held that under 
certain circumstances the bar of the statute of limitations should be lifted and 
the creditor allowed to recover. Part payment accompanied by circumstances 
warranting the inference that the debtor intends to pay the balance takes the 
debt out of the statute. Wens v. Wens (1916) 222 Mass. 314, no N. E. 969; 
Canal Bank & Trust Co. v. Bank of Ascension (1916) 140 La. 465, 73 So. 269. 
The same effect is given to an unconditional promise to pay, whether the 
promise is expressed or implied. Herrington v. Davis (1914) 145 N. Y. Supp. 
452; Shaw v. Oliver (1914) 112 Me. 512, 92 Atl. 652. And promises to pay have 
been implied from very ambiguous language. Burden v. McElhenny (1819, 
S. C.) 2 Nott & M. 60, 10 Am. Dec. 570; cf. Hornblower v. George 
Washington University (1908, D. C.) 31 App. Cas. 64. When words are enough 
to warrant inference of a promise, there seems to be no good reason why acts 
should not be. Senniger v. Rowley (1908) 138 Iowa, 617, 116 N. W. 695. 
The extension of the doctrine to a case of an unaccepted part tender seems 
wholly sound and wise, provided the circumstances are such as to warrant the 
implication of a promise to pay the rest. If the circumstances do not warrant 
such implication, the bar should be lifted only to the extent of the tender. The 
difficulty with the principal decision is that the inference to be drawn from 
the tender with reference to further payment would seem to be controlled by the 
accompanying words of promise, which the court held too indefinite in them- 
selves to remove the bar of the statute. It is difficult to see how the tender 
made the promise any more definite. 

C. I. 

Nuisance — Whether Property Interest Necessary to Recovery — Death by 
Wrongful Act. — Under a statute providing that "a father may maintain an 
action for the injury or death of a child," the plaintiff sought to recover for the 
death of his minor son, caused by a nuisance maintained by the defendant near 
the premises occupied by the plaintiff's family, but owned by the plaintiff's wife. 
Held, that the plaintiff could recover, regardless of his lack of interest in the 
real estate, the elements of damage being the value of the child's services during 



